
IN THE CIRCUIT COURT, NINTH 
JUDICIAL CIRCUIT, IN AND FOR 
ORANGE COUNTY, FLORIDA 

STATE OF FLORIDA, 	 CASE NO.: 4S-200S-CF-15606-0 

JUDGE: BELVIN PERRY JR. 

Plaintiff, DIVISION: 16 

vs. 


CASEY MARIE ANTHONY, 

Defendant. 

------------------------~/ 

RESPONSE TO STATE OF FLORIDA'S RESPONSE TO DEFENDANT'S MOTION 

FOR PROTECTIVE ORDER REGARDING TELEPHONE RECORDING OF ROBIN 


LUNCEFORD 


COMES NOW, CASEY ANTHONY by and through undersigned counsel, files this 

response and clarification to previous pleadings regarding Miss Anthony's motion for protective 

order and in support thereof states the following: 

1. 	 The State in its response took five pages to advise the Court that it takes no position on the 

Chapter 119 issue, yet reverses its position in their prayer for relief. Despite their confusion, 

this remains a Chapter 119 issue and one of privilege. The question before the Court is which 

exception if any would prevent its disclosure. Having the benefit of the recorded conversation 

Ms. Drane Burdick (who takes no position) took the opportunity to personally attack the 

undersigned and his recollection of the recording. This is a specious argument as it is clear that 

both the State and the Court have copies of the tape, and the undersigned does not. Without 

having the benefit of the tape the undersigned must rely solely on his memory ofa call that 

occurred two months ago. This is a difficult task a clear example of this is reflected in the 

initial pleading by the defense, which could not even remember the date of the call. There is 

still no certainty as to hearing any recording as the call was transferred twice before the 

undersigned ever came on the line. Despite Ms. Drane Burdick's assumptions there is no way 



to determine who in fact heard the recording as the call was placed. Ms. Drane Burdick's 

argument and assumptions that "!t takes little imagination to envision that calls being received 

from a prisoner in a correctional institution are being recorded negating any reasonable 

expectation ofprivacy Mr. Baez may believe he had in the call, " the reality is that not ALL 

calls from correctional institutions are recorded and reviewed by correctional staff. An inmate 

can inform the jail that they are calling their attorney and the call will not be recorded. An 

inmate can call from a counselor's office and may inform the counselor that the call is being 

made to an attorney to seek representation. An inmate can obtain a contraband cell phone to 

make the calL Inmates often call individuals who make three way calls to other individuals. In 

the case at bar Ms. Drane Burdick states that the recording states that a call from "Kathleen 

from a correctional institution can be heard. Robin Lunceford is not "Kathleen," this fact is 

clear and not ever having spoken to Ms. Lunceford, there is no way for the undersigned to have 

known or should have known under what circumstances Ms. Lunceford was going to call 

especially given the steps she was taking to conceal this fact. Furthermore, Ms. Drane 

Burdick's argument that a warning by Ms. Lunceford that "these calls are recorded" in the 

middle ofa conversation does not constitute waiver on behalf of an unsuspecting party. 

2. 	 The .:undersigned has also made the Court and Assistant State Attorney Linda Drane Burdick 

aware that the other witness names that were obtained may also have not come from the call 

but from other communications. Again this assertion was made without the benefit of the call, 

it was not made in any way to mislead the Court, especially given the fact that the Court 

already had a copy of the calL Ms. Drane Burdick knows full well given the voluminous 

information and nature of this case, that it lends itself to mistakes being made of ones memory, 

for example her most recent coUrt appearance when she mistakenly represented to the Court 

that the Law enforcement tips where scanned and ready for pick up (They were not, in fact law 

enforcement requested an additional 30 days to get this done) and that the cost was $1,500. The 

defense objected to the figure knowing it was incorrect but Ms. Drane Burdick maintained that 

position. 

3. 	 The State is correct in citing State v. Rabin, 495 So.2d 257 (Fla. 3d DCA 2004), that statements 

made in anticipation of litigation constitute work product, the issue at bar does not deal with 

the mere anticipation of litigation, it deals with ongoing litigation. Realizing the weakness in 



their position they then attempt to argue waiver by disclosure to a third party. This argument 

fails as they attempt to overcome a confidential privilege of work product by arguing what the 

undersigned and his secretary mayor may not have been thinking. As opposed to a fully 

knowing and voluntary waiver. 

4. 	 "Work product can be divided into two categories: "fact" work product (i.e., factual 

information which pertains to the client's case and is prepared or gathered in connection 

therewith), and "opinion" work product (i. e., the attorney's mental impressions, conclusions, 

opinions, or theories concerning his client's case). In re Sealed Case. 219 u.s. ApD. D.C. 195. 

676 F.2d 793.810-11 m.e. Or. 1982). A clear distinction has been drawn between these two 

types ofwork product with respect to the degree ofprotection provided. Western Fuels 

Association v. Burlington Northern Railroad. 102 F.R.D. 201. 204 (D. WYo. 1984). Generally, 

fact work product is subject to discovery upon a showing of"need, "whereas opinion work 

product is absolutely, or nearly absolutely, privileged. " State v. Rabin, 495 So.2d 257 (Fla. 3d 

DCA 2004). Given this analysis, the State of Florida must FIRST make a showing of need. 

This will be difficult for them to overcome, as Ms. Lunceford is available for deposition, 

thereby debunking any arguments of need. The only imaginable showing of need that the State 

can make is ifMs. Lunceford testifies differently at deposition or trial, then upon this showing 

of need is the call discoverable. However, the Court faces the issue of separating all statements 

of opinions or observations made by counsel. The only way to resolve this is to provide ALL 

parties with a copy of the call, then allow arguments for redaction of those portions that 

constitute opinions, personal views of the attorney as to how and when to present evidence, his 

evaluation of its relative importance, his knowledge of which witness will give certain 

testimony, personal notes and records as to witnesses, jurors, legal citations, proposed 

arguments, jury instructions, diagrams and charts he may refer to at trial for his convenience. 

SurfDrugs Inc.v. Vermette, 236 Sold. 108 (Fla. 1970). Ms. Drane Burdick's mere 

presumption that the call is factual work product is simply not enough, the State has a clear and 

legal burden of showing necessity or a clear assertion of waiver, none of which has been done. 

WHEREFORE, absent the showing of necessity by the State ofFlorida, the defense 

respectfully requests this honorable Court issue a protective order baring the State from using the 



recorded conversation of Robin Lunceford. If the Court fmds that the State has reached its burden 

of necessity, the defense requests a copy of said tape to make proper objections or requests for 

redactions. Or in the alternative require the State to take Ms. Lunceford's deposition prior to 

arguing necessity or delay the disclosure to allow both parties to fully investigate the matter as 

previously requested. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished 

via FAX transmission to Linda Drane Burdick, Esquire, Assistant State Attorney, 415 North 

orange Avenue, Orlando, FL 32801 this -z./ day of July, 2010. 

Z, ESQUIRE 
0.: 0013232 

AEZLAWFIRM 
522 Simpson Road 
Kissimmee, Florida, 34744 
Tel.: (407) 705-2626 
Fax.: (407) 705-2625 


